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Mary Warrs, Respondent, vs. Jaxes G. Maxcy, Appellant.

1. Damages—Action by widow wuder § 8 of the Damage Aet for killing of hues.
band=Petition-Keference to datule.~Beetion threeof the Damage Aet {Wagn,
Biat. 520) merely causes a right of action (o survive where the decensed, hind
he lived, might have had his actiou for injuries at common luw. And in suit
by the widow, for the death of her husband, where the petition guntes fucte
which bring the case within the provisions of that act, no reference to theaet
i% neveasary, -

2. Damages—8elf defense, vight of, when cannol be fnvoked —The right of
self defeuse, which justifies howicide, does pot imply the vight of stwck,
Auid the plea cannot avail in any ease where the difficalty wag induced by the
ant of the acoused, in order to afford him an opportunity to wreak his mal
ine.

3. Bvidence-Fulsus in uno-Tusiruction, el jury may disregard the testinony
of any witness whom they believe 1o huve wilfully sworn falsely concerning
any material fact fu tssne.  But an insteoction to that effeet should not he
gheen exeept where some witnezs has given false testimony; and on that poing
the trial court is best gualified to pasa.

4, Bvidence of marriage, whal suyfficient«The testimouy of a widow that the
decensed wag her husband, and that they had Heed together seventeen veurs,
was held amply sufficient 1o establish the faot of their mariage.

5. Civil action for hemicide—Danger of budily harm——Opindore of witness—In
an aetion of damages for homicide, the guestion asked of defendunt, whether
he apprehended that decessed would iufliot on hioy sny great bodily harim, was
held praperly excluded.  His opinion on that subject was of no importance
and was not legitimate evidence. (Wagn. Stat. 446, § 4.)

Appeal from Milier Coundy (ireuit Court,

Lay & Belch, for Appellant, cited: Wagn. Stat. 1020, 841 ;
Walther ve. Warner, 26 Mo. 146, 147; 1 Chit, PL p. 4055 2
Chit. PL. pp. 494, 405 1 Chic. Pl pp. 887, 888 ; 16 Mass. 22 ;
Kenunayde vs. Pacific R. R., 45 Mo, 255; 1 Hempst. 238 ; Steel
vs. Bieel, 1 Nev. 27 ; Mitchell vs. Chaps, 12 Cush. 278 ; 13 Pick.
94, '

Ewing & Smith, with Rollins, for Respondent, cited:
Wagn, Stat. 520, § 3 ; Kennayde vs. P. R. R., 45 Mo. 255;
State vs. Patton, 42 Mo. 530-537 ; Hewitt vs. Harvey, 46 Mo.
363 ; Reed vs. Inhabitants of Mertfield, 18 Piek, 94 ; McKeon
vs. Cisizens’ R, R. Co., 42 Mo. 79; McDermott vs, Donnegan,
44 Mo. 85; Kennedy vs. N. Mo. R. R. Co., 86 Mo. 351 ; Hoff-
man vs. Ackley, 84 Mo, 277 ; Turner vs. Loler, 84 Mo, 461;
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White v. Maxey,

Hunter va, Miller, 36 Mo, 148 ; Orth vs, Dorschlein, 82 Mo,
866 ; Gullett vs. Hoynorton, 15 Mo. 400 ; Stephens vs. Bank
of Missouri, 15 Mo, 143,

Navron, Judge, delivered the opiuion of the court.

This suit nwmmte:i in Pulagki eounty, but was vemoved to
Miller county at the instance of ciéfmadmm The petition in the
ease is a8 follows:

“ Plaintiff states that she was the wife of Samuel White, late
of thie county of Pulaski, deceased ; that James G. Maxey, of
the county of Pulushki aforesaid, on the third day of April, A. D,
1873, with force of arts, did wrongfully shoot and mortally
wonnd her husband, Samuel White, of which mortal wound her
husband, Sumuel White, on the fourth day of April, 1873, died ;
that the defendunt, Janies G, Maxey, wrongfully shot and killed
her husband with a pistol loaded with gunpowder and ball, which
the defendant then and thers in his hand had, held and shot off
and discharged at and against the right side of her said husband,
Samnel White, inflicting o mortal wound, of which zaid wmortal
wound ber said husband, Bamuel White, on the fourth day of
April, 1878, died. Plaintiff further states, that the desth of her
gaid husband, Sumuel White, was caused by the wrongtul act of
the defendant Jamed G, Maxey, by the means and in the manner
aforesaid.”

% Plaintiff states that by the wrongful act and means aforesuid,
done and used by the defendant, James G. Maxcy, by shooting
and killing her said busband, Samuel White, she is damaged to
the amount of five thousand dollurs, For which she asks judg-
ment.’?

To this petition there was & demurrer which was overruled, and
the defendant filed an answer denying all the allegations of the
petition, and affirmatively declared the facts to have been us fol-
lows

“ ‘That at the time and place mentioned in the petition, the
said Samuel White did, with two stones, one of the size and
weight of two pounds, the other of the size and weight of four
pounds, in aud upon the body of the defendant, wiltully, unlaw.

fully and Feloniously make an sssault, with the intent, the said
defendant, then and there to kill and murder; that the defend-
ant was then and there, and thereby, placed in great danger ; that
the defendant, to defend himself and to save himsell from great
bodily harm, snd to save his own life, did shoot the said Suwmuel

'White, using no more force or violence, and doing no more dam-

age, than was necessary to defend himeelf and savebimeelf from
great bodily harm, which is the sume shooting mentioned in the
petition.” _

To this answer there was filed a replication denying the facts
stated in the answer.

The case was tried at the April term, 1874, of the Miller
county cirenit court. There was a verdict in favor of the plain-
iff, for three thousand dollars, and the usual motions for a new
trial and in arvest of judgment.

It is unnecessary, to an examination of the questions presented
for our decision, to give any details of the testimony. There is
very litle, if any, discrepaney among the witnesses as to the main
facts, which appear to have been about as follows:

White and Muaxey were uveighbors. On the morning of the
third of April, after broakfast, White went over to Maxey’s to
got & mule colt, which had strayed away, and was in Muxey's
stable; and while there, s dispute arose about some rails, Dur-
ing this dispute very offensive Iunguage was used on both sides,
and Muxey had o koife in his bands.  White, being incensed at
the epithets being bestowed on him, asked E&i&xg to lay down
his knife, and, pulling off his coat, invited him to & fair fight,
Maxey, then, declining the proposed combat, sent bis son off to
the house, which was distant about seventy yards from the place
where this controversy arose, for bis pistol, and whilst the boy
was gone to the house, White picked up two stones and threw
them at Maxcy, who retreated and dodged them. White then
mounted his horse and-started for home, but Maxey, who had
been previously retreating, meeting bis son and getting the pis-
tol from him, turned around and started after White, who was
riding off on a stallion; whilst Muxcy was thus pursaing White
with a pistol in his bands, White got down from his horse, on the
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side farthest from Muxey, snd stooped down, either with a view
to pick up a rock, or as scoms most probable, to avoid being shot.
At all events, as the horse turped, 8o 8s to leave White’s person
exposed, Maxcy fired and killed him,

After the conclusion of the defendant’s evidence, s motion wag

made, in the nature of s demwwurrer to the evidence, which again
presented the question in regard to the sufficiency of the petition.

The instructions given by the court, at the instance of the
plaintiff, were us follows:

1. «IE the jury believe from the evidence, that the deceased,
White, on or about the third day of April, 1878, went to the
residence of the defendsnt, Maxey, on hunt of a maule, snd that
whilss there, Maxcy, by his words and conduct, provoked White
to offer to fight Muxey if Maxey would put up his knife, and
that ‘%ﬁm:cy sent his son to the house for his pistol, and that the
said White afterwards ealled upon defendant to put up his kuife
snd fight & fair fight, and that the defendunt refused to put up
his knife; that White picked up two stoves, and that Maxey re-
treated in the direction of his house, snd that while so retreating
White moved towards Maxey and threw said stones at Maxcy
with great force, and that one or both of them would havestruck
Maxey bad be not dodged the same, and that after White threw
said stones, be turned toward his borse and got on him, prepara~
tory to leaving, and that Maxcy, after the stones were thrown,
proceeded towards his house till he met his son and obtained his
pistol, and that said Maxey, thereupon, returned with said pis-
tol, and followed said White and shot bim ; then the said killing
was wronglul, and the jury must find for the plaintiff, provided
that they find that at the dote of said killing pleintiff was the
wife of d@ceaned even if they should further find from the evi-
dence, that, as the defendsnt Maxcy approached White with his
pistol, White stooped to pick up & rock, or that he did so pick
up & rock, and the picking up or attempt to pick up the rock at
such stage of the difficulty, was no justification for the shooting,
and the jury must so decide”

2, **1f the jury find for the plaintiff they will assess ber dum-
ages at a sum not exceeding five thousand dollars,”

8. *The right of self defeuse rests alove upon necessity, and
does nov iaply the right of attack, and the ples of justification
in self defense cannot avail inany case, when it appesrs that the
difficaliy was sought for or induced by the act of the defendant,
in order to afford him & pretense for wreaking bis malice.  Aud
if vou fisd from the evidence, that the defendant, James (.
Muxey, and the deceased had a difficuley, which resulied iv the
desth of the decensed, and that the defendant commenced the
difficaliy or brought it on by aay wilfal or wlawful ace of his,

‘or that be voluntarily, and of his own free will and Inclination,

entered into the diffienlty, then there is uo self-defense in the
case, snd you should not sequis on that ground ; and in that case
it makes no difference liow high the passion of the defendant may
have arisen, nor how imminent the peril way have been in which
the defendant was placed.™

4. It stands admivted by the pleadings in this case, thut the
defendant shot and killed the sail White, at the time and place
stated in the plaintifl’s petition, sud, therefore, if the jury shall
find from the evidence that at the time of the death of suid
White, be was the husband of the plaintiff, then the jury must
find for the plaintiff, and assess her damages at not exceeding
five thousand dollurs, unless the jury shall further believe from
the evidence that such shooting and killing of said White by de-
feudant was committed in resisting an artempt on the part of
said White to murder defendant, or wus counaitted in the lawful
defense of defendant, when there wus a ressonable cause to ap-
prehend a design to commit a felony, or 1o do some great per-
sonul injury, and there wus reasomable cause to apprebend im-
mediate danger of such designs being secomplished.”

The following instructions were slso given for the defendant:

1. “It is the natural and legal right of every man to protect
himself from the violence of others, and when it is necessary to
protect his own life, or protect bimself from grest vielence, he
may do su, even to the extent of slaying his assailant.”

2, “If the jury believe from the evidence that defendunt
Maxey bad veasonuble canse to apprebend o design upon the part
of White to kill him, Maxey, or 10 do him some great personsl
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injury, snd that there was rensonable cause to apprehend imme.
dinte danger of such design being accomplished, and Muxey
killed White in order to prevent White from killing him, or in-
flieting some great personal injury upon him, Muxey, then the
jury should find for.the defendans.”

4. “The jury are instructed that, in making up their verdict,

they may take into consideration the physical power and ages of

White and Maxcy, and their social relation to each other imme-
diately prior to the difficulty ; and if they believe from the evi-
" dence that White made threats against Maxcy, and that such
-threats were communiceted to him, what apprebensions, if any,
they would likely produce on the mind of Maxey, together with
the other evidence in the cuse.”

The following instructions, numbered three and five, asked for
by the defendant, were refused:

8. ““The jury are slso instracted, that it is not necessary, in
order to find for the defendant on the ground of self-defense,
that the danger should have been real or actusl, or that such dan-
ger should have been then impending snd about to be inflicted
on Maxey. It is only necessary that the jury should believe that
Muxey had reasonable cause to apprebend that there was imme-
diate danger of a design on the part of Whire to kill him, or do
him great bodily harm, and that it was necessary for him, Maxcy,
to kill White in order to prevent him from the execution of such
design upon the defendunt.”

5. *If the jury believe from the evidence that any witness in
this case swore wilfully falsely to any material fact in the cause,
they are at liberty to disregard the whele testimony,”

Tu the progress of the trial the plaintiff, Mrs. White, being on
the stand as & witness, stated that White was her busband ; that
they were married in North Corolina In 1857, snd she produced
& certificate of her marriage. The production of the certificate
was objected o on the ground that the court could not take ju-
dictal notiee that any such certifiente was auchorized by the
Stute of North Carolins, and that there was no evidence to show
thut the party who selemnized the marriage was authorized 80 to
do. The objections were overruled and an exception taken by

the defendant.  The plaintiff also stated that her husband was
thirty-six years old when he was killed, and that her family at
that time consisted of herself and six children; that her hushand
was 2 man of good health, und able to provide for his family;
thue her oldest buy was sixteen years old at the time of the trial,
and her youngest ¢hild was born on the fifth day of April, which
was the duy following the day on which ber husbaod died,  Ob.
jectious were made to all this evidence, and exceptions taken to
its admission. ‘

Duaring the examination of the defendant as a witness, he was
asked the question by his counsel, whether, at the time of the
shooting, he really apprehended that unless he shot White he,
White, would inflict some great bodily harm upen him, Maxey,
This testimony wns objected to, und the objection was sustained
by the court, and exception taken to its exclusion,

The sufficiency of the petition is one of the principal gnestions
that has been discussed in this case. In the case of Kennaxde
vs. Pacific Railroad (45 Mo. 257) the same question wrose on
another seetion of the staiute. The petition in that case stated
facts which brounght the case within the second section of the
Dumage Aet, but made no reference to the act. In the present
oase Fucts are stated corresponding with those required by the third
section of the same act. Neither of these sections crented any
new cause of sction, but provided for s survival of a cause of
action which existed at the common law, where the death of the
party injured occurred, to certain representatives of the deceased
party, and limited the amount of the recovery to a specific sum,

The fucts stated in this petition show that White, if living,
could have maintained an action at common law against Maxey
for the injuries inflicted, but as st common law such actions
would not survive, the fucts stated are evidently bused on the
statute which provides for the survival of the action.

The eases of Hewitt vs. Harvey (46 Mo, 368) and Lowe vs,
Harriman (8 Mo, 352) and Walther vs. Warner (26 Mo. 141),
are not considered irreconcilable with the decision in Kennayde
vs. Pacific R. R. The former were actions for penalties cluimed
under special statutory provisions, and it was beld that in sach
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enses there must be some referonce wade to the statute, in order
that the court might see thut such penslties weve claimed. With-
out such statutory provision there could be no such clain made,
but in the ouse of Kennayde and in the present cese, which is
precisely the sume in priociple, the statute gives & cause of ge-
tion to parties who, by the common law, bad no right to maintain
such sn action, and, as this court held in the Kenuavde case
there was no need of any special reference, or any reference at
all to the statute, we are not disposed to reverse that opinion.

In regurd to the instructions that were given by the court in
this case, it will be observed that they are substantiaily the same
as those sanctioned by this court in the cases of State vs, Shultz
{23 Mo. 128), and Suate vs. Starr (88 Mo. 274). The undis-
puted facts in this case, we are inclined to think, requived no

iustruetion whatever on the subjeet of self-defense. Had the’

shooting cecurred when W/dte was throwing stones, and the de-
fendant was retreating, the question of self-defense might have
arisen, but-the shooting oceurred when White, unarmed, as the
defendant kuew him to be, was riding off, and the defendant was
parsuing him with o loaded piswol.  Self-defense, in such » state
of facts, seems to be out of the question, and we think the court
might very well bave refused to give uny instruetions on the sub-
Jeet.

‘The fifth instruction asked by the defendant, to the effeet that
the jury might disregard the testimony of any witness who, in
their opinion, had willully sworn falsely, wis undoubredly core
rect as an abstraet proposition, buy this court has never held that
such wn ingiruction should wlways be given under all circum-
stances.  Suel an instruction I+ slwavs celeuinted to intimute
that, in the opinion of the court trying the case, some of the wite
nesses had testified falsely, and the court presiding at the trial
is better qualified than we are to determine the propriety of giv.
ing or refusing such an iustruction. Upen reading over the re-
gord, we are unable to perceive any ground for asking the in.
struetion in the present case. The refusal of .the instruction
could certainly not have done the defendant sny harm, since the
only testimmony which exhibited the least disposition to distort the

facts, was that of the defendunt himself and his son, snd we will
do him the justice to say that, on the whele, his account of the
affuir was @& very candid one, cousidering his position and the
stroug inducements for him to represent the fucts in & manner
which would justify im. We canunet imagine why such an in-
struetion waus asked ou the part of the defense, but we are of
opinion thut its refusal is no ground of errer. - (Iren Mountain
Bunk ve. Murdock, 82 Mo. 70.)

The adiwission of the North Curoling certificste of marrisge
is, in vur opinion, of ne importance. The statement of Mrs, Whue
that she wis morried to Mr. White in 1857, and that they bad
lived together ever siuce and bad six childven, was amply suffi-
cient evidence of & marringe, unless there had been testimony
offered to show that such cohabitation was illicic.  The certificate
was of no importance, and its yejection or admission was of no
importance. [t was sufliciont that Mrs, White stated that White
was lier husband, and they had lived together for seventeen
years, The evidence v regurd to the age of ler husband, his
health, the number of her children, vnd their ages, we think was
very material thb enable the jury to estimate the damages ocea~
sioned by his killing,

The question propounded to the defendant, when on the stand
as o wigiess, a8 to whether be really apprebended that, unless he
shot White, he, White, would inflict some great bodily barm on
bim, Maxey, was properly excluded, The answer to such s
question would bave been perfectly immaterial, and entitled to
no weight whutever. The stutute provides that a homicide shall
be jusiifiable, ““when there shall be reasonable cause to apprehend
& design to commit & felony or to do some great personal injury,
and there shall be reasonuble cause to apprehend hmmediate dun-
ger of such design being accomplished.” The question to be
settled by the jury was, whether the defendant had ressonsble
cause to apprehend injury to his life or limb, It was » matter
of no importance whether the defendant imagined himself to
have reasonable cause to apprebend danger or not; his opinion
sbout the matter was of no imoortance. and was not leritimate
evidence. It was for the jury to say, on the facts in evidence,
whether the defendant had reasonable cause to apprehiend danger
to his life and Lmb, or not.

The judgment is afficmed.  All the other judges concur.




